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PETROLEUM LEGISLATION AMENDMENT BILL 2001 
Consideration in Detail 

Resumed from an earlier stage of the sitting.   

New clause 13 - 
Debate was adjourned after an amendment to the proposed new clause had been moved by Mr Barron-Sullivan 
(Deputy Leader of the Opposition). 

Mr BARRON-SULLIVAN:  I thank the minister for agreeing to the request from the Opposition parties to insert 
a review clause.  However, I reiterate our concern that the review that is proposed by the minister is not required 
to include the matters that the small business community would like it to include - namely, the impact of the 
legislation on the retail price of fuel, and the number of retailers who have exercised their right under the new 
provisions - and ultimately the report that is presented to Parliament based on that review may be a whitewash.  I 
have not heard anything from the minister to convince me that the review process should not be more specific.  I 
understand that the minister does not want to indicate that the review should give any one matter a higher 
priority than any other matter.  However, the review clause that we have proposed does not do that.  All it does is 
specify the two matters that we want the review to cover.  The minister can include any other matters that he 
wants the review to cover, and he can put whatever priority he wants on those matters.  That should not give rise 
to any concern.   

Another important difference is that the review clause that we have proposed provides that all relevant matters be 
reported to the Parliament, whereas the review clause that is proposed by the Government is the standard review 
clause that appears in other legislation, which requires only that a report based on the review be presented to the 
Parliament.  If I were cynical, I would suggest that sometimes things are missed out between the review process 
and the drafting of a report for tabling in the Parliament.  This is an important point, because this matter goes 
further than petrol pricing.  It goes to the heart of accountability; and I might even suggest that we consider 
inserting a sunset clause, as we did with the HIH Insurance-workers compensation levy.  The community expects 
Governments of all persuasions to be accountable.  The community believes that we are over-governed and have 
too much legislation and regulation in our lives.  Therefore, we must ensure that any legislation or regulatory 
provision that we put in place is working.   

I stress that the Government need not be frightened about this review clause.  It is all about accountability, it is 
workable, and it is based on review clauses in other legislation.  A review clause will allow us to determine after 
one year how many retailers have taken up the option, and what effect it has had on the retail price of fuel.  I am 
saying this on a bipartisan basis.  If the review indicates that the legislation is not working and needs to be 
tightened up in some way, we will consider very positively any proposal from the Government to tighten it up to 
make it work.  In view of the previous debate today, I am very sceptical about whether this legislation will do 
what it is supposed to do.  People in industry have told me that they also have strong doubts.  Let us find out in a 
year and use the review process to get the legislation back on track.   

Mr BIRNEY:  I support the amendment, because it is reasonable point of view to adopt.  The reason for the 
introduction of the 50-50 legislation is to reduce the retail price of fuel, which I am sure all members would 
agree has got away from us.  Proposed subsection (2)(b) states the review shall consider the impact of this Act on 
the retail price of each category of petroleum product.  Clearly, that provision means any review conducted by 
the minister will take into consideration what has happened to the retail price of fuel after the introduction of the 
50-50 rule.  This legislation is all about reducing the retail price of fuel; therefore, why should this amendment 
not be included?  It makes a lot of sense.  It also makes a lot of sense to include paragraph (2)(a) of this 
amendment, which requires the minister to have regard to the number of retailers who have exercised their right 
under section 4.  That is a vital provision when the minister considers whether the 50-50 legislation has worked, 
as he will need to know how many retailers exercised their right under the 50-50 legislation.  I suggest to the 
minister that it is a reasonable proposition and I cannot see any reason that he would not support it. 

Mr BRADSHAW:  I too support this amendment.  Although members would have a fair idea of whether the 50-
50 rule is working, the legislation should be reviewed officially so that a proper evaluation can be made of it.  
The idea of lowering the price of fuel for the people of Western Australia is admirable but I have great doubt that 
the legislation will work because of the way in which it is framed.  It is therefore important to officially review 
the process after some time so that the Parliament can know whether it is working.  The average person will 
know whether it is working when he or she pulls up at a bowser and sees the price of fuel.  Any Government that 
has tried to control the price of a commodity in this way finds it difficult as it often causes other problems.  I 
support the amendment, which will provide for an official review of the 50-50 rule and the pricing legislation.  
We can amend the legislation if it does not work. 
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Amendment put and a division taken with the following result - 

Ayes (21) 

Mr Ainsworth Mrs Edwardes Mr Masters Ms Sue Walker 
Mr Barnett Mr Edwards Mr Omodei Dr Woollard 
Mr Birney Mrs Hodson-Thomas Mr Pendal Mr Bradshaw (Teller) 
Mr Board Mr House Mr Sullivan  
Dr Constable Mr Johnson Mr Trenorden  
Mr Day Mr Marshall Mr Waldron  

Noes (27) 

Mr Andrews Mr Hill Ms McHale Mr Ripper 
Mr Bowler Mr Kobelke Mr McRae Mrs Roberts 
Mr Brown Mr Kucera Ms Martin Mr Templeman 
Mr Dean Mr Logan Mr Murray Mr Watson 
Mr D’Orazio Ms MacTiernan Mr O’Gorman Mr Whitely 
Dr Edwards Mr McGinty Mr Quigley Ms Quirk (Teller) 
Dr Gallop Mr McGowan Ms Radisich  

            

Pairs 

 Mr Cowan Mr Hyde 
 Mr Sweetman Mr Marlborough 

Amendment thus negatived. 

New clause put and passed.   

Clauses 13 to 18 put and passed. 

New clause 19 - 
Mr BARRON-SULLIVAN:  I move - 

Page 21, after line 14 - To insert the following - 

19. Section 23 amended 
After section 23(3) the following subsection is inserted - 

“  (4) The Minister may direct the Commissioner to exercise any of the 
powers under this section.”  

The reason for this addition to the principal Act is simple, but it will have extremely significant ramifications.  
Section 23 of the Act, under part IV, “Obtaining Information”, provides for some of the most far-reaching 
investigative powers of any government agency in Australia.  That was put in the legislation quite deliberately.  
It was provided so that the commissioner can essentially investigate just about anything he or she wishes to 
investigate.  I will quote a couple of subsections to reinforce the importance of section 23.  Subsection (1) states 
- 

The Commissioner may, for the purpose of any inquiry or investigation which he considers necessary 
for the exercise of any of the powers conferred, or for the performance of any of the duties and 
functions imposed, on him by or under this Act - 

(a) require any person - 

(i) to give him such information as he requires; and 

(ii) to answer any question put to the person, 

Those are very far-reaching powers.  However, at the moment, the commissioner has all those powers.  That is 
appropriate; the whole Act is written with the commissioner in mind.  The commissioner does all the leg work, 
and the poor old commissioner and his staff do all the hard work to try to make this work.  However, it is vitally 
important that we make it abundantly clear that the minister can direct the commissioner in this respect.  I have 
obtained legal advice that indicates that elsewhere in the Act, it could be read that the minister has that power 
anyway.  However, I am advised that nowhere in the Act does it specifically give the minister the authority to 
direct the commissioner under this section.  Therefore, there is a bit of a loose argument legally that the 
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commissioner could be directed by the minister, but there is nothing specific.  The reason a specific clause is 
needed is that if we are to get the maximum wholesale pricing mechanism to work, the Liberal Opposition 
believes that we should get to the heart of the matter regarding certain facts that the oil companies perhaps would 
not otherwise be keen to provide.   

In a nutshell, in recent weeks the oil companies have advanced a number of arguments for their not complying 
with the current maximum wholesale pricing system.  They say, for example, that the formula upon which the 
maximum wholesale price is calculated is incorrect.  They say that technically it would be hard or impossible for 
them to provide a spot market to supply independent operators and so on with oil from their terminals.  They say 
there are also legal ramifications.  When certain independents have made inquiries about buying fuel on the spot 
market from oil company terminals, they have been advised, for example, that the oil company cannot 
accommodate their needs unless certain contractual forms are signed or unless other paperwork is complied with. 

The problem is that the oil companies are saying these things, but how do we know they are true?  If they are 
true, obviously we must look at changing the system and accommodating their concerns.  If any of those points 
are not correct, we must put on the heavy boots and take action to make the system work.  Unless we have the 
relevant information, we will not know whether what the oil companies are saying - I say the oil companies in 
particular - is correct. 

At the moment, the onus is on the Ministry of Fair Trading to take action to try to make this new system work.  
People are telling me that instead of the small business sector - the retailers and so on - being the meat in the 
sandwich and instead of the Ministry of Fair Trading being required to put bandaids on the system to try to make 
it work, the Government should step in and forcefully make some decisions to make the wholesale price 
mechanism work.  I do not know whether the Leader of the National Party wants to hear more of this. 

Mr TRENORDEN:  I am interested in the argument being put forward by the Deputy Leader of the Liberal 
Party.  I would like to hear more. 

Mr BARRON-SULLIVAN:  This enables the Government in no uncertain terms to direct the commissioner to 
find out the truth about some of these arguments.  I will give another example of the powers under part IV of the 
Act.  Section 23(1)(d) states that the commissioner may - 

enter at all reasonable times and search any premises and inspect any documents that he finds therein 
and take samples of any stocks of petroleum products and inspect any petroleum service carried on 
therein; 

The Liberal Party has suggested that a high-powered audit team is required to go into the oil companies.  People 
with considerable accounting and extensive technical expertise may be required.  However, we need to blow 
open this can of worms to find out conclusively whether any of the arguments are correct, or whether the 
arguments of the oil companies explaining why they cannot comply with the maximum wholesale pricing system 
are just furphies.  I argue that the minister should take the lead here.  He must say that we are fed up with the 
dillydallying and with the smokescreens that prevent this maximum wholesale price system from working; and 
we are fed up with the fact that independents still cannot buy fuel at a reasonable price and that country motorists 
are still paying well over the odds for their fuel.  The minister should say that he will send in the commissioner 
with a dedicated, high-powered audit team to ascertain the real situation. 

If the oil companies are found to be incorrect and they can supply a spot market, and legally they do not have 
restrictions on them that prevent their doing so, and if there are no problems filling tankers for jobbers, 
independents and so on, the minister could come back into this Parliament, and I am sure he would get very 
strong support to tighten the legislation to make sure it works and that things happen properly.  However, until 
we go into those oil companies, open up the books and examine in detail every technical, legal and financial 
reason put up by the oil companies for why the new maximum wholesale price system cannot work, we will not 
know the answers and we will not be able to take definitive action.  The new system took effect on 12 April.  It 
is my understanding that to this day not one litre of unleaded fuel has been sold at the maximum wholesale price.  
The power is in this legislation.  The member for Pilbara was right when he said that this was a crucially 
important part of petrol pricing reforms in this State.  We must use these powers.  That means the minister must 
have express provision in the Act to direct the commissioner.  

Mr KOBELKE:  The matters that were raised by the Deputy Leader of the Opposition do not relate to the 
specific amendment that he has moved; however, I will respond to them.  The Government is keen to take fairly 
prompt and tough action with oil companies or others who are flouting a range of provisions.  We are giving 
considerable attention to the possibility of using forensic auditing and other techniques to ensure compliance 
with the Act.  A judgment will be made about such action based on the likelihood of success.  That is contingent 
on a range of matters being taken into account.  The suggestion by the Deputy Leader of the Opposition that the 
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Government needs to take strong action in those areas fits in with the line taken by the Government.  It will be 
good to have his support when we go down that road.   

In the amendment currently before the House the Deputy Leader of the Opposition seeks to give the minister 
power to direct the commissioner to exercise any of the powers under section 23 of the Petroleum Products 
Pricing Act.  However, that Act already contains wider powers.  Section 7 of the Act reads  

The functions of the commissioner under this Act are - 

(a) to advise the Minister as to the administration of this Act, generally in relation to particular 
matters; and 

(b) to administer the scheme of price control established under this Act and to investigate and 
prosecute contraventions. 

Section 7(2) comes directly to the point of the amendment and reads -  

Other than in relation to the power of the Commissioner to fix maximum prices or maximum rates 
pursuant to section 12, the Minister may, from time to time and either generally or with respect to a 
particular matter, give directions to the Commissioner with respect to his functions, or as to the exercise 
of his powers or the carrying out of his duties, and the Commissioner shall give effect to those 
directions. 

The Act already contains powers for the minister to direct and a clear requirement for the commissioner to give 
effect to those directions.  The member’s amendment is more limited than the situation that exists, because it 
relates only to section 23, whereas section 7 relates to all of the powers in the Act.  I see no need for the 
amendment, as the power already exists.  The member’s amendment will restrict the minister’s power to certain 
parts, whereas the current power applies to the whole of the Act.  

Mr BARRON-SULLIVAN:  I am aware of section 7 of the Petroleum Products Pricing Act.  The legal advice I 
have received is that that may not always provide the minister with the legal authority to direct the commissioner 
under section 23.  I do not pretend to be a lawyer, but it is crucially important to have an explicit provision in the 
legislation for the minister to direct the commissioner to take action under section 23.  We are not saying that 
should preclude the minister from directing the commissioner to take action under any other section of the 
legislation.  All we are doing is charging things up, so that the minister can definitely direct the commissioner to 
implement the provisions of section 23.  I have highlighted relevant sections of the Act after talking to people 
who have given me legal advice, and they include section 7.  My legal advice is that section 7 may not provide 
the specific powers required.  If the advice the minister is giving now is absolutely unqualified and any provision 
of section 23 can be used by the commissioner at the direction of the minister, I am happy to take that advice.  
Obviously, in opposition we do not have the same resources and we rely on a lot of volunteer assistance from 
people in industry.  The legal advice I have is fairly good, and I want to make sure there are no loopholes.  If the 
commissioner goes in with his forensic auditors and technical experts with a mallet in hand to break open the 
gates of an oil company’s doors, and the company’s lawyers find a loophole because the order was made by the 
minister to the commissioner, but the minister does not have that power and consequently the commissioner 
must put the mallet down, we would be snookered.  I want the legislation to be as watertight as possible.  If the 
minister can give a categorical guarantee that section 7 gives the minister the power to direct the commissioner 
in relation to the provisions of section 23, I will withdraw the amendment.  I am acting purely on the legal advice 
that the provisions of section 7 of the Act do not provide 100 per cent certainty on this matter.  

Mr KOBELKE:  I will turn the tables, and seek the member’s legal advice because the amendment does not 
make much sense.  The member seeks to amend section 23, which relates to the powers of the commissioner to 
inquire, investigate and obtain information.  That includes asking questions, seeking answers, giving written 
notice, requiring production of documents, inspecting premises and that sort of thing.  The member wants the 
minister to have power to direct with respect to those matters.  Section 7(1) outlines the functions of the 
commissioner, which are to administer the scheme of price control established under the Act, and to investigate 
and prosecute contraventions.  Section 23 is clearly being utilised as the necessary power for the commissioner 
to investigate and prosecute contraventions.  However, the powers of the commissioner relating to price control 
and investigating and prosecuting contraventions are matters that the minister can clearly direct the 
commissioner on.  Under section 7(2) the minister has powers to direct the commissioner on all matters other 
than fixing of the maximum price or maximum rates pursuant to section 12.  The matter of price fixing has been 
quarantined, so that the minister cannot direct on that.  However, on everything else, the minister has the power 
to direct the commissioner with respect to his functions as outlined in section 7(1) and it is made clear that the 
commissioner must give effect to those directions.  If the member has legal advice that a loophole exists or some 
area is not covered, I would be happy to look at it.  However, the advice I have received, and from my own 
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reading, I cannot see that powers do not already exist for the minister to direct the commissioner in all matters 
except the specific exclusion relating to the fixing of maximum prices and maximum rates.  

Mr BARRON-SULLIVAN:  My legal advice has highlighted section 7(2), which states that other than in relation 
to the power of the commissioner to fix maximum prices pursuant to section 12, the minister may give directions 
to the commissioner.  The Opposition is not trying to suggest that the minister should set the maximum price; 
that would be inappropriate.  That is why it was decided not to propose an amendment to section 7 of the 
principal Act but to include a specific provision in section 23.   

Some of the investigative work required under section 23 might be necessary to assist the commissioner in fixing 
maximum prices pursuant to section 12.  Again, the legal advice provided to the Liberal Party is that this is a 
grey area.  In fact, it was not definitively stated that the minister could not direct the commissioner in all 
circumstances under section 23.  However, depending on the information required and its purpose, it may be that 
the grey area materialises into a situation whereby the minister cannot give that direction because of the “out” 
provision in section 7 of the principal Act.  We are telling the commissioner to send in the storm troopers to 
establish the truth and to assist him in setting the maximum wholesale price and so on.  This Government intends 
to introduce price capping and maximum price control in the country.  Given that, I would argue that one of the 
reasons it wants to set the storm troopers on the oil companies to determine the margins, real import costs and so 
on - which they are submitting as the reasons they should not comply with the maximum wholesale price system 
- is that the commissioner will want to set certain maximum prices.  I am not a lawyer, but, having dealt with 
these issues for a year, I know that the oil companies can afford the best lawyers in the country.  The people 
advising me might say that if we are going in to obtain information to help the commissioner to set a maximum 
price pursuant to section 12, someone with good legal advice might say that that cannot happen.  In that case, it 
is justifiable to say that if the minister cannot issue that direction the commissioner can.  I do not have a problem 
with that.   

People want action.  Ultimately, the commissioner is not accountable to the people; that burden rests with the 
minister of the day.  As such, the minister should have that power.   

We could have included a provision to tighten up section 7 of the Petroleum Products Pricing Act.  The difficulty 
is that it would have given the minister the power to direct the commissioner to set maximum prices.  That would 
not have been appropriate and it is the reason the Liberal Party decided to slot it in as an amendment to section 
23.   

I am not trying to be obstructive.  The minister obviously does not have a problem with the concept of that 
power resting with him, and I am pleased to hear that.  However, this simple amendment makes it crystal clear 
that if the minister issues a direction to send in a forensic team to help the commissioner set maximum prices, the 
oil companies will not be able to use delaying tactics yet again with legal action.  

Mr Kobelke:  I do not see any need for or value in the amendment.  If the Liberal Party has legal advisers who 
can brief me on this issue and present the argument, I will happily go through that process before the Bill is 
debated in the other place.  However, I am not prepared to accept the amendment on the basis of the information 
the member has presented thus far.  As it stands, the amendment does not enhance the legislation.  

Mr BARRON-SULLIVAN:  I am grateful for that and I will take up the minister’s offer.  We have approached 
this in the right spirit, as we did the review clause and I was happy to withdraw it.  We have sufficient time to 
deal with this issue.  This amendment has been on the Notice Paper for some time.  Admittedly, it probably 
foxed the minister’s advisers given that it was slotted in as an amendment to section 22J.  If there had been any 
concerns about its workability, members on this side could have been approached, but that did not happen.  
Given the minister’s commitment, I am happy to withdraw the amendment, and we will have people talk with his 
advisers.  

New clause, by leave, withdrawn.  

Clause 19 put and passed.   

Title put and passed.  
Recommittal 

On motion by Mr Kobelke (Minister for Consumer Affairs), resolved - 

That the Bill be recommitted for the further consideration of new clause 6. 

Consideration in Detail 

New clause 6 -  
Mr KOBELKE:  I move - 
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Page 5, after line 10 - To insert the following - 

6. Section 14 inserted 
After section 3 the following section is inserted - 

3A. Contracts not terminated or breached 
Nothing in this Act, or done under this Act, causes an agreement to be 
terminated or amounts to a breach of contract.  

We have discussed at length the potential problems of frustration of contract.  The Government wishes to ensure 
that retailers have as much protection as possible from legal action resulting from a claim of frustration of 
contract.  This amendment will assist in providing that protection.  The issue may be argued long and hard in the 
courts, but this amendment is the fulfilment of the undertaking that has underwritten this entire process; that is, 
to protect the interests of small business people who could become the meat in the sandwich in this dispute.  We 
are seeking to help consumers buy petrol at the lowest possible price.  In protecting their interests, large oil 
companies could put the squeeze on small retailers.  One element of that approach could be to terminate the 
contract under the provision that allows oil companies to offer fuel under the 50-50 arrangement and other 
sections of the legislation.  We are seeking to provide retailers with as much certainty as possible with this new 
clause.  

Mr BARRON-SULLIVAN:  The Opposition wholeheartedly supports this amendment.  Anything that can be 
done to assist the small business community to take advantage of the 50-50 provisions is worthwhile.  However, 
I reiterate that, unless the Government is prepared to give a definitive and unqualified commitment that it will 
stand by any retailers who use this legislation and who are subsequently confronted with legal or court action, it 
will not matter how much comfort is provided by this legislation.  Many retailers will think twice before taking 
up these options.   

Mr TRENORDEN:  The National Party supports the amendment.  

New clause put and passed.   
 


